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Can one indict and prosecute a sitting president?


The question whether a sitting president can be indicted and prosecuted takes an interesting twist, as there are competing views on the legality of the same. Internationally, we have witnessed heads of States such as Benjamin Netanyahu who will possibly be indicted and prosecuted for bribery, breach of trust as well as fraud. In our country, the Governor of Missouri Eric Greitens has been charged with invasion of privacy. However, executives are expected to remain in office despite charges being referred to them. In answering the legality of indicting a sitting president, the paper shall analyze the immunity accorded to the sitting president and if there exist any exemptions to the immunity.


In examining judicial precedents and the constitutional, there is no express bar to the indictment, the question thus being implicit. One of the judicial precedents that have been cited in this context is Clinton v. Jones. Despite the precedent, discussing the possibility of the duties of the president being impaired was the president to serve trial in a civil proceeding; the argument can be applied in criminal proceedings. The court was of the considered view that despite a trial significantly burdening the time and attention of the President, it did not meet the constitutional threshold. As such, one may argue that a mere indictment would not meet the strict threshold placed by Clinton v. Jones to prevent the president from undergoing legal proceedings (Turley, The Washington Post). 


An interrogation of the constitution as the judgment revealed argues that there is no express provision of approaching the issue. As such, the reasoning is that one should first remove the president from office through the impeachment process before indicting the former president. However, it is important to note that the impeachment process is not a provision of the criminal proceedings. Further, the impeachment process does not include the due process provided under criminal proceedings such as the evidentiary rules such as on the prohibition to give hearsay evidence. The risk of running the impeachment path is the possibility of members of public overlooking on the transgressions of the president as they did it on Abraham Lincoln (Dellinger, The New York Times). The approach can further have the president use one of the houses to block the move.


Constitutional interpretation demands the interrogation of the possibility of a sitting president submitting to a criminal trial. Was the president to submit, the next question we ask is whether the submission is in line with the duties of the president. Moreover, what happens when the facts and the law warrant the indictment of the president? In the event a president has committed a crime that warrants from the facts and the law indictment, the law provides that a grand jury can indict a president with the trial itself being postponed until they are no longer in office. The indictment thus serves the mischief of the statutes of limitations coming into force that would lead to unaccountability. 


In indicting the president, one of the other elements of consideration is whether the induction would act as a pursuit of justice or as a limitation of justice. Moreover, before the prosecutions indict the president, the prosecutor ought to agree with the president that the He or She will not seek to bar prosecution based on the statute of limitations (Dellinger, The New York Times). Thus, the foregoing ensures no one is above the law and that White House is not a sanctuary from Justice.

The answer is yes, one can indict a sitting president.  
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